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Wisconsin Department of Corrections

Governor Tony Evers | Secretary Kevin A. Carr

NOTICE OF PUBLIC HEARING & COMMENT PERIOD

The Wisconsin Department of Corrections announces that it will hold preliminary public hearings and comment
period on Scope Statement SS 040-19, relating to secured resident care centers for children and youth. SS 040-
19 was published in the Wisconsin Administrative Register on May 6, 2019.

HEARING INFORMATION: These hearings will take place on the dates, times and locations listed below.

June 7, 2019, at 9:00 a.m.
819 North 6th Street, Room #40
Milwaukee, Wisconsin 53203

June 7, 2019, at 9:00 a.m.
3099 E. Washington Ave.
Training Center- Colorado Room

Madison, Wisconsin 53707

ACCESSIBILITY: The public hearing sites are accessible to people with disabilities. If you have special needs
or circumstances that may make communication or accessibility difficult at the hearing, pieasé contact Shannon
Carpenter, P.O. Box 7925, Madison, WI 53707-7925, by phone at 608-240-5090, or by email,
DOCAdministrativeRulesCommittee(@wisconsin.gov. '

APPEARANCES AT THE HEARING AND SUBMITTAL OF WRITTEN COMMENTS: Interested
persons are invited to appear at the hearing and present comments on the proposed rules. Persons making oral
presentations are required to submit their comments in writing. Written comments on the proposed scope will be
accepted into the record and receive the same consideration as testimony presented at the hearing if they are
received by June 17, 2019. Written comments can be mailed to the address written below or emailed to
DOCAdministrativeRulesCommittee@wisconsin.gov. Public comments can also be made at the Wisconsin State
Legislature Website: https://docs.legis.wisconsin.gov/code..

‘DOC Administrative Rules Committee

Shannon Carpenter, Assistant Deputy Secretary
P.O. Box 7925
Madison, WI 53707-7925

SCOPE STATEMENT: See attached.
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Kevin A. Carr
Secretary
Department of Corrections
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STATEMENT OF SCOPE
DEPARTMENT OF CORRECTIONS

Rule Number: Chapter DOC 347
Relating to: Secured residential eare centers for children and youth

Rule Type': Pelmaneanule :

1. DDTAILED DDSCRIPTION or- THE OBJECTIVE O THE PROPOSED RULE,

Tho obJectlve of the rule is to establish a permanent Lule chaptet DOC 347 a5 a result of shanges to chapters 301,

: 938, Wis, Stats., by the enactment of 2017 WI Aot [85, Chapter DOC 347-seeks to establish minimum standards
for the desipn; constutction, repait, maintenance of secured tesidential care contors for children and youth, the
approval and opemtlon of secured residential cato centers for ‘otilldien and youth, and the services and prograrus
for juveniles in secured residential care centers fot childien and youth, The Depattment of Cortectlons (DOC)
will in¢lude uniform data repotiing standmds for entities that operate or contract for secured residential care
centers for children and youth.

2, DESCRIPTION OF EXISTING POLICIES AND NDW POLICII]S INCLUDED IN PROPOSED RULE
AND AN ANALYSIS OF POLICY ALTERNATIVDS

. Chapter DOC 347 seeks to establish minimum standards for-the design and construction of secure residential
cate centers for children and youth and for-the supervision, maintenance, operation, and performance standards
criteria of same facility consistent with the federal Juvenile Justice and Delinquency Act and the Prison Rape
Elimination Act, o

Prosontly there are no DOC policies specifically related to this, although there are general operating policies
within the Office of Detention Facllities, though not speclfte to a secured residential care center for children and
youth, thus the DOC is not proposing new changes 10 non-existing poliefos The alternative to this Is to do
nothmg

3, STATUTORY AUTHORITY.
Srcrion 227.11 (2) (8) - (¢). Rule-making authority is expressly conferred as follows:

(a) Each agency may promulgate tules {ntetpreting the provisions of any statute enforced or administered by

the agency, if the agency considers it necessaty to effectuate the purpose of the stalute, but a rule Is not

valid if the rule exceeds the bounds of correct interpretation. All of the following apply to the
promulgation of a rule interpreting the provisions of a statute enforced or administered by an agency:

1.. A statutory ot non-statutory provision containing 4 statetnent or declaration of legislative intent,
putpose, findings, or policy does not confer rule-making authority on the ageticy or augment the
agency’s rule-making authority beyond the tule-making autllouty that is explisitly conferved on the
agency by the legislatore,

2. A statutory provision describing the agency’s general powers or duties does not confer rule-making
* authotity on the agency or augment the agency's rule-making. authority beyond the rule-making.
authority that Is explicitly conferred on the agency by the legislature.

3, A statyfory provision containing a specific standard, requirement, or threshold does not cotrfer on the
agency the authoriy -to promuligate, enforce, ov administer o rule that contains a standaid,




tequnement or thteshold that is more wsnictwe than the standard, Lequhement or- threshold
contamcd inthe statutory pxowsion .

(b) Each agency may prescribe .forms and procedures in “connection with any statute enforced or
administered by It, If the agency considers it necessary to effectuate the pupose of the statute, but this -
patagraph does not authorize the imposition of a substantwe requirement in conneotlon with a_form or
procedure.

(¢) Each agency authorized to exercise discretion in deciding individual cases may formalize the general
policies evolving from its decisions by plomulgatmg policies as rules which the agency shall follow until
they are amended or repealed. A e promulgated in accordance with this pacagraph Is valld only to the
extént that the agency has discretion fo base an individual decision on tho policy exprossed in the rule.

Secrion 301,36 (1), (2), (3), (4), (6), and (Sj .

- & B
(1) GENERAL AUTHORITY The depariment shail mvest:gate and supervise all of the state prisons under s.
302.01, all juvenile correotional facilitles, all seouved residential cave conters for: children and youth, and

all Juvemle detention facilities and familiarize 1tself with all of the circumstances affecting their -
management and usefulness. :

(2) Prisons. The depastiment shall visit all plaees in which persons convicted of ot suspeoted crime are
confined, and asceitain thelr anangement for tho sepatatlon of the hardened criminals from’ juveniie
offenders and person suspested of cvime or detained as witnesses; collect statistics concerning the
inmates, theie treatment, employment and reformation; and collect information of other facts and
considerations affecting the inerease or decrease of ciite,

(3) TnspECTIONS. The departinent shall inquire into the methods of treatment, instruction, government and
management of inmates of the institutions mentloned in this section; the conduct-of their trustees,
managets, ditectors, supstintendents and other officers and employees; the condition of the buildings,
grounds and all other property pertaining to the institutions, and all other matters peitaining to their
nsefulness and managetnent; and recommend to the officets in charge such changes and additional
provisionsas it deems praper.

(4) FREQUENCY OF INSPECTIQNS, The departtnent shall inspect and investigate each institution at least
annually and, when directed by the governor, it shall conduct a special investigation into au Institution’s -
management, ot anyihing conneoted with its management, and report to the governor the testimony °
taken, the facts found and éonc‘lgsions drawn,

e

(6) OPPORTUNITY TO INSPECT, All trustees, managers, ditectors, superintondents and other officers or
employees of the institutions shall at all times afford to every member of the department and its agents,
untestrained facility for Inspection of and fiee access to sl parts of the buildings and grounds and to all
books and papers of the institutions; and shall give, either verbally or in writing, such informatioty as the
depattment requires, Any person who violated this subsection shall forfeit not less than $10 nor more
than $100.

- LIY

(8) STATISTICS TO BE FURNISHED, Wherever the department Is requited to collect stegtiséics, the person or
agency shall futnish the required statistics on request,

SECTION 301,37 (i), @), 3), and (5).




(1} The department shall {ix rensonable standards and regulations for the design, consttuction, repair, and
inaintenance of all houses of correction, reforestation camps maintained under s, 303,07, Jails, as defined
in s, 302,30, extensions of jalls under s. 59.54 (14) (g), rehabilitation facilities under s, 59.53 (8), lockup
facilities, as defined fn s. 302.30, work comps undst s, 303,10, Huber facilities under s, 303,09, and, after
consulting with the dopartment of children and families, all juvenile detention facitities, with respect to
their adequacy and fitness for the needs which they are to serve.

(2) The selection and purchase of the site, and the plans, specifications and ereetion of buildings, for the
Instltutions Is subJect to the review and approval of the depattiment.. Depattiment review shall include
review of the ploposed program to be earried out by the msﬁtuhon

(3) Before any such building is occupled and af feast annually thereafier, the depaﬂment shall inspeot each
“institution with respect to safety, sanilation, adequacy and fitness, report to the authorities conducting the
institution any defiolency found and- order the necessary work to correct it or a new building, If within 6
months thereafter the wotk is not commenced, or not completed within a reasonable period tlheveafter, to
the satisfaction of the deparfment, the dcpaﬂment shall suspend the allowance of siate aid for, and
prohibit the use of, the building until the order is comphed with,

(AN}

(5) The depariment's standards and regulations under sub. (1) for juvenile detention facmttes apply to puvate
Juvemle detention fagilities used undex 5. 938222,

2017 Act 185 grants the depariment the following additional 1'ulemaking authorlty
SECTION 53, 938.22 (2) {(a) of the statutes is amended to read:

(a) Counties shall submit plans for a juventle detention facility, secured residentia care center for
children and youth, or juvenile portion of the county jail to the depattment of corrections and submit
plans for a sholter care facility to the department of children and families. A piivate entity that
proposes to establish a juvenile detention facility or an Indian tribe or a child welfare agenoy that
proposes fo establish a secured residential care center for children and youth shall submit plans for
the facility to the department of corcections.” The applicable departmont shall review the submitted
plans. A county, Indian tibe, private ontity, o ohild welfare agengy may not implement a plan unless
the applicable depattment has approved the plan, The department of corrections shall promulgate
rules establishing minimum requivements for the approval and operation of juvenile detention
facilities, sgeured residential cave centers for childien and youth, and the juvenile poition of county
Jails. The plans and rules shall be designed to protect the health, safety, and welfare of the juveniles
placed in those facilities,

SECTION 54, 938.22 (2) (d) of the stafutes is created to read:

1, Bxcept as provided in subd, 2., a juvenile detention facility is authorized to accept juveniles for
placement for more than 30 consecutive days under s, 938,34 (3) (f) L. if all of the following apply:-

& The juvenile dstention facility is operated by a county, the county board of supervisors of which
has adopted a xesolution under section 938.34 '(3) (f) 3., prior to January 1, 2018, authorizing
placement of juveniles at the juvenile detention facility undor section 938.34 (3) (f) for move than
30 consecntive days,

b, The county that operates the juvenile detention facility is not awmded ] grant undex 2017
Wlsconsul Act ..., (this act), section 110 (4) ;




2. After Janary 1, 2021, the number of juveniles thal may be housed at a juvenile detention facility
utdet subd, 1 is lmited to the mimber. that axe housed at the juvenile detention facility on Jatary I,
2021, and the juvenile detettion. facility may not be altered or added to or repaired in excess of 50
petcent of its assessed value. If a juvenile detention facility violates this subdivision, it is no longer
authorized to accept juventles for placeiiont for mose than 30 consecutive days.

SECTION 90, 938.48 (16) (b) of the statutes is created fo read;

(b) Promulgate rules governing services and programming for juveniles in a-sccured residential care
center for childien and youth. The deparitment shall include unifonn ‘data reporting standavds for
countles or Indian tribes that operate or contract with a child welfare agency for a secured residential

+ cave center for children and youth in roles promulgated under this patagraph. The departiient shali
base the rules it promulgates under this paragtaph-on the tecommendations provided by the juvenife
corrections study committee under 2017 Wisconsin Act ... (this act), section 110 (6) (¢ ) 1. .

4, BSTIMATE OF AMOUNT OF TIME THAT STATE EMPLOYELS WILL SPEND PEVELOPING THE
RULE AND OTHER RESOURCES NECESSARY TO DEVELOP THE RULE, )

DOC staff-will devote approximately 3,000 hows promulgating the rule. This includes. time required for
investigation and analysis, rule drafting, and preparing related documents, The DOC anticipates that it will use
existing staff to develop this rule, . '

5. LIST WITH DESCRIPTION OF ALL ENTITIES THAT MAY BE AFFECTED BY THE PROPOSED -
RULE. : . .

The rule affects juveniles, children, county entities, child welfare agencies, including county juvenile facilitics
and secure residential care centers, and staff,

6. SUMMARY AND PRELIMINARY COMPARISON WITH ANY EXISTING OR PROPOSED FEDERAL
REGULATION THAT IS INTENDED TO ADDRESS THE ACTIVITIES TO BE REGULATED BY THE
PROPOSED RULE, o

There are vatious fecleral laws that might relate to the provisions created in the proposed chapter that affect the
managetnent aud opesation of-the secured residential care centers anticipated to be created in this chapter.

Fhst, Wisconsin opted to come into cémipliance with the federal Juvenile Justice and Delinquency Prevention
Act (JTDPA), 34 US.C, § 11101, et seq., and the implementing regulations (28 CEFR Pact 31), thereby making
cexfain funds under the Act available to Wisconsin counties,

In general, the JIDPA and its regulations prohibit sight and sound contact between juveniles and adults, A .
faollity may achieve sight and sound separation thwough architectural or procedural means, Sight or sound
contact s permitted if it is both brief and inadvertent or accidental. Contacts must be reported as violations of the
JIDPA, The JIDPA permits the transfer or placement of adjudicated delinquents in adult facilities ‘once the

- juvenile has attatned the age of full criminal responsibility under State lavw (17 years of age for Wisconsin). (34
U.S.C, § 11133 (@) (11), (12), and (13))

The JJPDA also regulates co-focated facitities, that is, adult and juvenile facilities which are in t,he' saine building
complex. The: JJDPA requires sight and sound separation of juveniles aud adults through architectural or
procedutal means. (34 U.S.C. § 11133 (&) (11); (12), and (13))- B

“The JIDPA also limits the amount of time that a Juvenile may be held*In an adult jat! or
lockup, (34 US.C. § 11133 () (11), (12); and (I3)) :




The DOC ﬁn_ticipates that this proposed chapter will be consistent and in compliance with the standards imposgd'
by the JIDPA, c | .o

Second, the Prison Rape Efimination Aot (PREA) imposes certain standards on juvenile facilities pursuant to 28
.CFR Patt [15, Subpart D — Standards for Juvenile Faoilities. In general, PREA iinposes cettain supervision and
monitoting standards, The standards also itnpose staffing requivements, such as minimom of 1:8 during resident
waking hours and 1:16 duving resident steeping houts. ’ ' :

_The DOC antlcipates that this proposed chapter will be consistent and in compliance with the siandards imposed
- by PREA, - - ) '

7. ANTICIPATED ECONOMIC IMPACT Off IMPLEMENTING THE, RULE, NOTE IF THE RULE IS’
~ LIKELY TO HAVE AN ECONOMIC IMPACT ON SMATY, BUSINESSES. ST

The DOC estimates there will be no fiscal impaoct as a result of this tuls applies to facilities that do not currenily
-exlist, Fuliie operators of facilities governed by this rule witl inour costs assoctated with operating a facility but
" those costs are presently Indeterminate. Indlvidual pleces of legislation may have had some fiscal fmpact, but

these rule changes alone have no tlseal impast, . ,

AGENCY CONTACT INFORMATION:

Contact Person;  Katharine Atiss, Legal Counsel
Wisconsla Depariment of Corvections
Office of Legal Counsel

Mailing Address: Department of Corrections
’ ¢fo Glen A. Mercier I
P.Q, Box 7923 X
Madison, WI 53707-7925
Email: DOCAdministrativeRllfesCommittec@s.visconsin.gov :

Phone (608) 240-5039

Date: Q)-GM- 39, 2019 i ! ,
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Kevin A, Carr
Secretary .

Depattment of Corrections




